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OPERATING UNDER A COOPERATIVE AGREEMENT WITH THE NATIONAL GOVERNORS ASSOCIATION 

NASMHPD 

July 27, 2015 

        

Mr. Andrew M. Slavitt 

Acting Administrator  

Centers for Medicare & Medicaid Services 

Department of Health and Human Services 

Attention: CMS-2390-P 

P.O. Box 8016 

Baltimore, MD 21244-8016   

 

Re: Medicaid and Children’s Health Insurance Program (CHIP) 

Programs; Medicaid Managed Care, CHIP Delivered in Managed 

Care, Medicaid and CHIP Comprehensive Quality Strategies, and 

Revisions Related to Third Party Liability (CMS-2390-P) 
 

Dear Administrator Slavitt: 

 

The National Association of Mental Health Program Directors 

(NASMHPD)—the member organization representing the state executives 

responsible for the $37 billion public mental health service delivery systems 

serving 7.2 million people annually in 50 states, 4 territories, and the District 

of Columbia—appreciates the opportunity to comment on the above-

referenced proposed Medicaid and CHIP managed care rules published in the 

June 1 Federal Register. 

 

In this comment letter, we primarily address the provisions governing 

capitated payments for months in which beneficiaries receive psychiatric or 

substance use disorder inpatient care in institutions for mental disease (IMD), 

including the proposed limitation on the qualifying length of stay and the 

methods for setting reimbursement rates for those services.  But in addition, 

we raise concerns regarding the proposed definition of long-term services and 

supports (LTSS), and propose added language for the standards governing 

network adequacy and care coordination.  

 

NASMHPD membership was surprised to discover that CMS is now taking 

the position that the IMD exclusion applies under Medicaid managed care, 

after years of approving Medicaid waivers that permitted coverage of IMD 

services (five states in the last CMS summary of managed care programs, 

posted in July 2010 on the CMS.gov website), but we understand this is the 

result of a new legal interpretation of 42 U.S.C. § 1396d(a)(29)(B) by agency 

legal counsel. However, NASMHPD would suggest that the 15-day limitation 

proposed in the regulations would violate parity standards under the 

 

http://www.cms.gov/Research-Statistics-Data-and-Systems/Computer-Data-and-Systems/MedicaidDataSourcesGenInfo/downloads/2010NationalSummaryPub.pdf
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Mental Health Parity and Addiction Equity Act and the regulations just proposed by CMS on April 10 

implementing that Act in Medicaid managed care and CHIP managed care and fee-for-service. 

 

Patient Lengths of Stay in “Institutions of Mental Disease (IMDs)” 

 

Patient lengths of stay vary considerably across NASMHPD’s affiliated state public psychiatric 

hospitals, after excluding the length of forensic stays ordered by a criminal court or administrative 

agency with the sole authority to terminate the stay. But depending on how the state determines where 

and how Medicaid patients are to be admitted, it appears the majority of acute care stays in state public 

psychiatric hospitals or hospital units average between 9 and 20 days. This average is not universal; one 

western state reported to NASMHPD since the regulations were proposed that 77 percent of its acute 

care, non-forensic patients stay more than 31 days.   

 

A December 2012 study by the NASMHPD Research Institute of undifferentiated lengths of stay in state 

psychiatric hospitals in 2011 found that 70 percent of non-forensic adult stays averaged less than 30 

days, while 28 percent of adult, non-forensic stays were for less than 7 days. (Unfortunately, that study 

did not look at lengths of stay in increments of 15 days.) 

 

We would note, however, that for the most part, these stays are fee-for-service stays in smaller facilities 

not excluded under the statute. NASMHPD’s affiliated state public hospitals report that managed care 

organizations have almost uniformly resisted contracting with states to cover services provided in state 

public hospitals, although they show less reluctance to commit to covering beneficiaries receiving 

services in private facilities. It is our belief that this reluctance is largely due to the respective patient 

mixes of the public and private facilities, and that this reluctance is unlikely to change even with the 

promise of Medicaid reimbursement for IMD services, given the admonition in the preamble to the 

proposed regulations that states will not be permitted to require MCOs to provide services in IMDs.  

 

Medicaid Emergency Psychiatric Demonstration (MEPD) Estimates of Average Length of Stay 

 

In addition to these informal survey results, Mathematica’s six-month interim report on the Medicaid 

Emergency Psychiatric Demonstration (MEPD) authorized under § 2707 of the Affordable Care Act 

indicated that beneficiaries served in the private psychiatric facilities participating in that demonstration 

had an average 8.2-day length of stay. Unofficial estimates are that lengths of stay averaged closer to 10 

days over the entire duration of the demonstration.   

 

Application to Substance Use Treatment Services 

 

It is important to note that the reported MEPD stays were for inpatient psychiatric treatment and not for 

inpatient substance use treatment, and that the proposed regulations would apparently permit capitated 

payments only for the former. However, CMS has historically said the IMD exclusion applies to 

inpatient services provided in substance use treatment facilities as well as psychiatric facilities. We 

believe average inpatient stays for substance use treatment services significantly exceed the reported 

stays in private psychiatric facilities under the MEPD, averaging closer to 28 days, almost twice the 15-

day limit permitted under the proposed regulations for inpatient psychiatric services to qualify for 

capitated payments. So, even if capitated payment for inpatient substance use treatment services were 

arguably permitted under the proposed regulations, the 15-day limit would substantially deter 

application to those services. 

 

  

http://www.mathematica-mpr.com/our-publications-and-findings/publications/report-to-congress-on-the-evaluation-of-the-medicaid-emerency-psychiatric-demonstration
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Application of Parity 

 

The Mental Health Parity and Addiction Equity Act and the regulations proposed in the April 10 

Federal Register by CMS implementing that act in Medicaid managed care and CHIP fee-for-service 

and managed care would dictate that, where inpatient mental health and/or substance use treatment 

services are provided in those public programs, they be provided at levels not less than levels in parity 

with the medical-surgical services provided program beneficiaries. We suggest the proposed arbitrary 

15-day limit would prevent parity being achieved for inpatient psychiatric services in many states, and 

would create what appears to be an absolute bar to capitated payment for inpatient substance use 

treatment services that would completely fail the parity test in all states.  

 

Just as importantly, the proposed new 15-day cap would arbitrarily restrict care without regard to the 

patient’s individual treatment needs, as documented within the patient-centered care plan mandated by 

the proposed regulations themselves.  Patients would have to be discharged prematurely, before their 

care plan dictates, likely leading to otherwise avoidable and costly readmissions in later months. 

 

To avoid these unfortunate consequences and to achieve full parity in both Medicaid and CHIP managed 

care and fee-for-service, a full repeal of the IMD exclusion is necessary, with CMS replacing the current 

exclusion with the structure of the current Medicaid Emergency Psychiatric Demonstration. Stays within 

the MEPD have been limited by practice and need to the levels contemplated under the proposed 

regulations, without the need to impose an arbitrary cap that fails to accommodate the varying needs of 

the patients in each of the participating states. The only additional modification NASMHPD would 

make to the MEPD structure in the final regulations would be to also permit capitation payments to 

substance use treatment facilities. 

 

Capitation Calculation 

 

Although the regulations are largely silent regarding how capitation is to be calculated for IMD acute 

care services, an on-line June 18 CMS slide deck presentation stated that “IMD utilization must be 

priced consistent with the cost of the same services through providers included under the state plan.”  

We note that, currently, IMD services may only be provided under the State Plan to children or youths 

under 21 and to seniors over 65, or in facilities or hospital units with 16 beds or less. NASMHPD 

suggests that the psychiatric or substance use treatment services provided to a child, a youth, or a senior 

may differ significantly from the IMD services provided to a non-elderly adult, and that services 

provided to these populations should not be used as the basis for calculating a capitation rate for services 

provided to non-elderly adults.  While the economies of scale for services provided in a larger facility 

are likely to produce different cost calculations than for services provided in a smaller facility, the 

services provided in the smaller facility to non-elderly adults are at least more likely to be aligned with 

the services now likely to be provided under the proposed regulations and should be used as the baseline 

for calculating the capitated rates for the newly permitted services in larger facilities.   

 

We also agree with the position taken by the National Association of Medicaid Directors that capitation 

calculations should not be based on services provided in units of general hospitals where costs are likely 

to be higher, but only on the costs of care in facilities designed specifically to treat mental illness and 

substance use.   
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Definition of Long-Term Services and Supports 

 

NASMHPD notes that CMS has elected to adopt a definition of the term “long term services and 

supports (LTSS)” in 42 CFR 438.2 that it states would be applicable only to Part 438.  Under that 

definition, long-term services and supports (LTSS) means “services and supports provided to 

beneficiaries of all ages who have functional limitations and/or chronic illnesses that have the primary 

purpose of supporting the ability of the beneficiary to live or work in the setting of their choice, which 

may include the individual’s home, a provider-owned or controlled residential setting, a nursing facility, 

or other institutional setting.” 

 

NASMHPD notes that CMS made a decision not to evaluate parity in LTSS under the mental health 

parity regulations at 438.900 et seq., proposed almost concurrently with these regulations. In our 

comments on the parity regulations, NASMHPD urged CMS not to adopt a definition of LTSS while 

supporting CMS’s choice not to assess LTSS under the parity regulations, primarily because every state 

Medicaid program treats LTSS differently, providing for coverage of sometimes significantly differing 

services. However, because the parity regulations fall within 42 CFR 438, the definition of LTSS being 

added in the managed care regulations would also apply to parity. 

 

Fortunately, the definition included in the managed care regulations at proposed 42 CFR 438.2 defines 

only the location of the service-delivery site while not defining what constitutes the actual “services and 

supports”. Given this limitation of the definition to defining the site of delivery and not the services 

delivered, NASMHPD is comfortable with the proposed managed care definition also applying to the 

parity provisions. However, NASMHPD would oppose any move by CMS in the final regulations to 

further refine the definition to specifically define the specific services and supports delivered, other than 

perhaps with a reference to “services and supports as defined under the state program.”  

 

Network Adequacy Standards (42 CFR 438.68) 

 

We are fully supportive of the CMS focus on MCO network provider adequacy, but note that in the field 

of mental health—particularly in rural and frontier areas—workforce shortages often make network 

adequacy problematic. Therefore, as we recommended in our comments on the mental health parity 

regulations, we caution against using only provider ratios or geographic radius to evaluate provider 

access. CMS must recognize and accommodate the many mental health professional workforce shortage 

areas, working with the Health Resources Services Administration (HRSA) in setting access standards, 

particularly in HRSA-designated HPSAs and, especially, in rural and frontier areas where behavioral 

health providers are in particularly short supply.  

 

Where network adequacy is especially difficult to achieve, NASMHPD strongly urges that evaluations 

of provider access and network adequacy factor in the availability and use of telehealth behavioral 

health services within the state. Where a state could provide access but-for state statutory or regulatory 

restrictions on telehealth services, and chooses not to lift those restrictions, that refusal should be taken 

into account in any network adequacy evaluation. Similarly, where appropriate, the availability and use 

of peer support services should be taken into account in weighing network adequacy and provider 

access. 

 

Care Coordination (42 CFR 438.208(b)) 

 

NASMHPD applauds the emphasis CMS places in proposed 42 CFR 438.208(b) on mandating that a 
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Medicaid or CHIP managed care enrollee have a person designated for ensuring services are 

coordinated, between settings of care, across plans, and with services provided through fee-for-service. 

With behavioral health services often still carved out in many states, it is sometimes difficult to ensure 

that plans are taking the desired holistic approach of coordinating and integrating physiological health 

services with mental health and substance use services, despite the high incidence of co-occurring 

physiological conditions among individuals with mental illness and substance use issues. That is also so 

in new managed care states where the historical role of behavioral health organizations (BHOs) has been 

retained while assigning the coordination of physiological health services to an MCO.  

 

While the mandates of (b)(2)(ii) and (iii) should serve indirectly to ensure that physiological health and 

behavioral health services are coordinated under both these circumstances, NASMHPD would 

nevertheless like to see an explicit mandate included in the regulations that behavioral health and 

physiological health services be coordinated by the person assigned to coordinate services and, to the 

degree possible, integrated within the person-centered service plan. Section 438.208(c)(2) and (3) 

currently require that MCOs, PIHPs and PAHPs complete an assessment and treatment plan for all 

enrollees that have “special health care needs.”  We do not see that term defined within the regulations, 

but would suggest that children with a serious emotional disturbance, and adults with a serious mental 

illness or substance use issue should qualify as individuals with “special health care needs.”  We 

recommend that the term be defined to include such individuals, so that coordination and integration 

between physiological and behavioral health care can be fully achieved. 

 

Thank you for your consideration of these concerns.  If you have additional questions regarding the 

issues raised in this correspondence, please feel free to contact NASMHPD’s Director of Policy and 

Health Care Reform, Stuart Gordon, at stuart.gordon@nasmhpd.org or 703-682-7552. 

 

Sincerely,  

 
Brian Hepburn, M.D. 

Executive Director 

National Association of State Mental Health Program Directors (NASMHPD) 

mailto:stuart.gordon@nasmhpd.org

